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STODS^TT'S L2SS0N PLAN 



Read the fio-llowin?' hypothetical cases. Claing the lafomatxon 
you gaiaed from the lawyer's ^tsiz, consider carefully the 
issues raiised isy these cases and discuss the questions wich 
the class. 

CASS I 

'Sally and 3111 Jones / a aarriad couple in their early tvencias/ 
discover/ auch to Bill's alation and Sally's distress/ thar 
they are going to be oarants. Sally is approximately aine 
weeks pregnant and in good physical health. She has spent 
the first years of their marriage './orJcing at a job that was 
the bast she could get/ but only blraly satisfactory in 
tarsia of financial and psychological 'rewards / in ord.ar to 
put 3 ill through school. He has one acre year to go'. Their 
meager savings were in turn to help Sally through school/ a 
goal she has Long and eagerly anticipated. The iinaincial 
burden and ciae cmnml.taent of child raising will eliminate 
school for Sally. She decides she wants an abortion. 3111/ 
because he has a strong religious belief that Life should be 
preserved at all costs / decides he wants a child. The law 
In the state where Sill and Sally live requires t:hat written 
consent of the spotise be given in order for i woman ^o have 
an abortion during the first twelve weeks of pregnancy, 
a til refuses to give his consent. 

Q OSSTIOWS 

A. Should 3111 be able to prevent the abortion? 

3. If you were 3111/ what arguments would you aaka to 
support your case? 

C. What rig.hts does Sally have in this na^^ar? Whac 
argumen-cs would you aaka if you vera Sally? 
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CASS 2 

Suaia ia 16 yaara old, uaauurrtad "and living" with liar parents. 
Sha diacovara that aha la about eight waaka oregnant.' Her 
parents' dial ^'-a* for tha father of the child* ia far aurpaaaed 
by .their baliai: that abortion ia nnirdar. Suaia does not 
vant to marry/ and does not want to be an. unwed mother. She 
!«aows it ia medically bast to have an abortion during- tha 
firat 3 aontha of pra^ancy. Sha wanta an abortion and aha 
wants it now. 2owavar/ the law in her Stata raquiras that 
an 'unm a r ried woman undar 13 years of age aiuat have tha 
conaant of a parent in order to have an abortion during the 
firat 12 weeka of pregnancy, '^at, sha :<nows t.hat neither 
parent would aver conaant. 

Qt;*SSTIOWS 

A. What interest do Suaia 's paranca have ia the abortion 
decision? Should they be abla to prevent her from 
having an abortion? 

3. Should Suaie be abla to obtain an abortion without the 
recuiremen'ts that har\p2ir9nt3 conaant to tha abortion? 
Why? Why not? 
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Redd tiia case th« lawyer v/ill analyze and discuss the facts 
with the class. Study the questions Listed below so that 
you can enter into discussion with the Lawyer^ ask questions 
aisout facts and procedure / and express your opinion on the 
IssTies raised by the case. 

^ • r CASE 

' — — • 

Jane Roe/ an unmarried woaan 20 years of age, was Inioraed 
by iier doctor that she was approxioataly a weeks pregnant. 
She decided that she did .lot want to have a child* and 
sought an abortion. Aware of the risks to her health and 
life in an ille<fal ahortion. Jane wanted to have the abortion 
per^oraed by her doctor^ who was a licensed physician and 
surgeon I and in a hospital. However, her doctor refused to 
perforat the operation. The Laws In Jane's state provided 
that an« abortion was a crlainal offense unless it* was performed 
to save the aother's liie and that her doctor wculd be 
subject to jail if he disobeyed the Li'w. As her ioctor 
explained, Jane was a perf ectly^.ealthy famala and her 
pregnancy presented no threat to her Life. In fact, her 
doctor added/ the present state of .tedical and surgical 
science was such that an abortion in the aarly stages of 
pragnan-cv/ as in Jane's case, presented Less of a risk to her 
physical heeU.th than aoraal childbirth. Still, given the 
state law, nothing cotild'be done. Because she could not 
afford the expense of obtaining an abortion in another 
state.'. Jane was faced with the burdens of pregnancy, childbirth, 
raising a child she did not want, and the social stigma 
arising from being an unwed mother. 

QUSSTIONS 

A. woea a woman have a constitutional right to an abortion? 
If so, is it absoLuta? Or cran tha stata maka it a 
srlaa? 

3. VTno has an interest in whether an abortion is allowed? 
Tha pregnant woman? The state? .\nyona aisft? Which cf 
these Intarastsd parties needs ara or should be protactad 
by the Law? Why? 

C. If you were Jane (or any other pragnant woman) what 

arguments would you jiaka to support your absolute richer 
to an abortion? 

3. What argianents can be .tada for t.ha stata havi.-.g -he rirht 
to raguiata and forbid abortion? 

2. -low would you fael if you wara Jana'' Father cf har chili? 
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If you were- t±Le court, how would vou decide the case? 
Why? 

If you were of a religion that farbade abortion , do you 
thinJc that should be a reason for the government to • 
sake laws against abortion? Why? Why not? 



FOLLOW-OT ONIT 



You iAvrn di3eu39«d th« decision of the Susrame Court concern* 
ia.q a woaan'9 right to ahcartion, and Issues such as the 
rights of a husband in such cases and the rights of a ainor^ 
unwed woman. Novr^ using the information you haire gained^ 
and the reasons the Court has given for its decisions/ project 
yourself into the future and consider the Issues raised by 
.the hypothetical case presented. 

CASE 

It is the year 202Q. The dnited States has been successful 
in its campaign of the past 23 years to attain zero papulation 
grovt.h. This policy had been set in the 1390 's when' it.- was 
recognised that the country would be faced with a aajor crisis 
if the population continued to increase at the r^te it had 
since the turn of the 20th century. 

Envisioning critical food shortages ^ -rast ^onestployment, 
inadequate housing as well as intolerable pressuras on resources 
such as water / electricity, oil* etc. The government had 
passed laws restricting child bearing and requiring that 
couples wishing to have a child had to obtain a License to, 
coxoply with the -law. If the woman becomes pregnant without 
the government's approval, the government can order her to 
have an abortion. 

Caroline and FranJc Robbins have been narriad 10 years. They 
have no children. They decide they wane a child. They com- 
plete the necessary papers and file their application. It is 
refused. Caroline and ?ranJc decide to have a child aecrerly 
and fl-.'it t.he law if they are arresrad. 

QUSSTIOMS 

A. What are the major issues in this case? Should t.he 
government have the right, 'onder any conditions, to 
sake laws restricting people from havi:ig children? 
Why? :^hy not? 

3, Xf the comitry faces a crisis such as outlined m t.hi3 
situation, should t.he government have the right to 
interfere with the freedom of the Udividual because 
of the needs of the whole society? why? why r.ot? 3o 
you think your attitude would be the same if you were 
aarried and wanted a child? If you had 3i:c children 
and had difficulty supporting them? If you vers the 
President of the United States rasponsibla fsr the 
well-being of the entire country? 



If you were Caroline and ?ranic would you challenge a 

law jrohiisiting you from having children without a license? 

Why?. Why not? 

What arguments would you use if you were a lawyer defending 
tha Robbins in this case? the prosecuting attorney? 

How do you think a Suorome Court ndght decide such a 
case? What are your reasons? 

Xf you were zhe cour^, hew would you decide zhe case? Why? 

If you were of a religion that forbade abortion, do you 
think that should be a reason for the government to inake 
laws against abortion? why? ^^y not? 
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INTRODOCrORY UNIT 

Copy and dlsuributa the matarlals from Introductory Unit 
Li the Student's Laason PLan. CTae the hypothetical casea 
aa a springboard to diacuaaion on the queation of abortion. 
Thia will allow the studenta to examine their attitudes 
concerning this issue/ aa well aa their notions concerning 
the lawa pertaining- to this iaaue. 

CAS2 I 

Sail/ and 3ill Jonea^ a married coup La In their earl/ twenties ^ 
discover / such to Sill's elation and Sally '3 distress ^ that - 
they are going zo be parents. Sally is approxiaacelv nine 
weeks pregn2uit and in good physical health. She haa spent 
the first yaars of- their aarriaga working at a job that waa 
the beat she could get, but only barely satisfactory in 
zarsis of financial and psychological rewards , in order to put; 
3 ill through school. He haa one more /ear to go. Their 
meager savings were in turn to help Sally through school , a 
goal she haa long land eagerly anticipated. The financial 
burden and tiae ccmaitsent of child raising will eliainate 
school for Sally.' Sh%decidea she wants an abortion. 3111, 
.because he has a strong religious belief that Life should be 
praaerved at all coats , decidea he wants a child. The Law 
In the state where 3111 and Sally Live racuiras that written 
consent of the spouse be given in order for a woman to have 
■an abortion during the first twelve weeks of pregnancy. 3111 
refuses to give his consent. 

g CSSTIONS 

A» Should 3111 be able to prevent the abortion? 

3. If you were 3111, what arguments would you .T.aka to 
support your case? 

C. What rights does Sally have in this matter? 'what 
argv(mants would you make if you wara Sally? 
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laioratatlon Tor The Teacher 

I 

. In Plannad Parenthood of Miaaouri v. Daniorth, 423 C.S. 32 
(IS76) , the Suprama Court addxesa'ed the Intarasta that a 
fathar of an unborn child arguabl/ has in an abortion decision. 
In that caaa a Miasotirl statute required that abortions during 
tha firat triaastar^ or first 12 vaeks^ of pregnancy have prior 
vrrittan consent of tha woman's, spouse, unless tha abortion was 
naeessarv to save tha li^ 'Of. tha siother. 

The husband of a pregnant woman can argue that a decision 
so fun d a men tally important to the family should be otade by 
both -tha husband and tha wife. Moreover ^ an abortion could 
possibly affect a woman's ability to bear children, and thus 
tha husband's opportunity for fatherhood. The Court itself 
recognized "thai daap and proper concern and interest that a 
devoted and prdtactiva husbands has in his wife ' s pregnancy 
and in tha gro>f|th and davalopmant of the child she is carrying. 
augra , at 59. It also noted that the decision of whether or 
.lot to have an abortion could have significant and possibly 
harafiLl effects,, both nental and physical, on a nta£:i'iage. 

Nevertheless / tha Court held that -zhe spousal consent provi- 
sions of the vlissQuri statute were inconsfstant with the 
standardst of the leading casa, itoe v. Wade, 410 U.S. 113 (I9T3) 
and vara unconsitutional.^ jtoe v. :^?ade grohibisad the S-tace 
from regulating or proscribing abortions during tiie first tri- 
meatar of pregnancy. Leaving the decision during that period up 
to tha pregnant woman in consultation with her physician. ' The 
State therefore could not delegate authority it did nor have 
to anyone during\ that same period of time . Moreover, it was un 
Lij<8ly that the State's interest "in prorecring the mutuality o 
decisions '/ital to the marriage relationship" would be promocad 
by giving- the husband "a veto power axarcisabLa far any reason 
whatsoever or for no reason at all." Suara , at 71. The 
Court recognized that it' was arguably giving the woman tha 
right to act unilaterally, with tha approval of her doctor. 
Nevertheless, if tha husband and wife disagreed on m abor- 
tion decision, clearly only one partner's views could prevail. 
"Since it is the woman -who physically bears the child and who 
is the mora directly and iamadiataly affsctad by she preg- 
anancy, as between tha two, the balance weighs in her favor". 
augra , at 71. 

CASS 2 

Susie is 16 years old, 'inmarriad and living wich her pAr^nzs . 
aha discovers than she is about eight wea.ics pregnant. Her 
aarencs' dislike for the father of cha ci'.ild is far surpassed 
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by their belief that abortion is mirder. Susie dees not 
want to marrv/ and does not want to be an unwed mother. She 
knows it is medically beat 'to- ha*^ an abortion during the 
first three osmths of pregnancy. She wants an abortion and 
she wanta it now. Sowever/ the l!aw in her State requires 
that an uaiaarriad woman under 13 years of age nust have .the 
consent of a parent in order to have an abortion doiring 'the 
first 12 weeJcs of pregnancy. Yet. she knows that neither - - 
parent would ever consent. 

A. >niat interests do Swisie's parents- have ir. the abortion 
decision? Should they be able to prevent her from 
having an abortion? 

3. Should Susie be able to obtain an abortion vitiiout the 
reqtilrements that her parents consent to the abortion? 
'*hy? Why not? 

Information Tor The Teacher 

Planned Par&nthood also addressed t.he interests a parent ai 
a pregnant, 'iniaarried minor has in t.'ie abortion decision. 
The llissouri statute provided that in the case of an unmar- 
ried minor/ the written consent of a parent or person legally 
acting in place of a parent/ such as a guardian . was required 
•jnless the* abortion was necessary to preserve the mother ' s 
Hie. 

The parents of an 'jwnarried pregnant minor can argue that 
they* have an interest in their child's welfare. Since a 
minor mig.ht .lot be as capable as an adult of actlig i.t her 
own best interest or of giving infomed consent zo an abor- 
tion/ parents should be able to guxde a child towards what 
they believe to be in the child's- best interest. Parents oan 
also argue that they have an interest in preserving their role 
and authority in important decisions affecting family members. 
See, Planned Parent.hocd / suora / at 72-7 3v and Sellotti 'r. 
Saird , 423 tj.j. IM, LU«144. ■ 

Despite such arguments/ the Court in Planned Paren^'zocd 
found the parental consent provisions o£ the Missouri 
statute unconstitutional. "Jusz as with- the requirement 
of consent from the spouse/ so here, the State does not hare 
the constitutional authority to give a third party an abso- 
lute/ and possibly arbitrary, veto over the decision of the 
ohysician and his -patient to terml.'iata t.he patient's preg- 
nancy, regardless of the reason for withholding the consent. •* 
Suora, at 74. The Court looked for significant State intarests 
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in conHitioalag a minor ' s abortion on mtal consent zh^z 
were not pros«at in tha case of an adults and fotind none. 
The state's interest in strengthenin? the faaily unit was 
not UJcely to be proaoted by providing a parental veto over 
the decision of the minor daughter and her doctor. STor was . 
the state's interest in strengthening parental authority 
piraanted by such a veto when parent and child were in such 
fundaswntal conflict and the pregnancy itself had injured 
tha faaily structure. As for a parent's independent inter- 
ests the Court said: "Any independent interest the parent stay 
have in the tersination of the niinor daughter ' s pregnancy is 
no more weighty than the right of privacy of the competent 
minor mature enough to have become pregnant." Suora , at 75. 
The Court emphasised that its holding did not imply that 
"avery minor^ regardless of age or maturity, may give effec- 
tive consent for termination of her pregnancy." ' 5uora / at 73. 
3Uther/ the problem with the .Missouri statute was thac it 
established a blanket parental consent provision without suffi' 
cient justification < 

In aellotti V. 3aird , suara , decided the sane day as Planned 
Parenthood / the Supreme Court, gave some indication of the type 
oi parental consent provision it 'might find acceptable, one 
that made parental constiltation and consent preferable but not 
required. The Cotirt might find such a statute acceptable if a 
minor capable '^f "givtag^""iniara6d ' consent' to'" an aSb'rtion would 
be able to obtain / without undue burden , a court order permit- 
ting the abortion without parental consultation. The Supreme 
Court would also consider whether the statute allowed a minor 
who was not capable of informed consent to obtain such a court 
order without parental consultation if it was shown that the 
abortion would' be in her own best interests. Such a statute, 
the Supreme Court said, would be " f Tiadamentaliy different" 
from the Muasouri statute creating a parental veto. Suora, at 
L43. 

Planned Parenthood also addressed tha issue of an adult 
woman ' s prior consent to- an abortion. The Court apheld the 
Missouri provision requiring that, prior to an abortion 
during the first 12 weeJcs of pregnancy, a vcman must cer- 
tify in writing that she consents to the operation and that 
her consent is informed, freely given, and not the result 
of coercion. Suora , at 63-67. 

A Note To The Teacher 

In two recent cases dealing with' a woman's abortion decision, 
the Supreme Court held thau neither the Social Seeority Act 
nor the 2qual Protection Clause ^f the Fourtaenth Amendment 
required a state to provide Medifaid f^inds for alactive 
abortions, those not certified as medically necessary, even 
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though ftrnda wero prnvidad for -childbinrh orocaduras. 
Mddical necassity wa; definad to include psychological 
factors. la a "thixd case/ the Court also held that a city 
aay prohibit its publicly financed hospitals from providing 
elective abortions. Congress or a state is still free to 
fund elective abortions / but it is not required tc do so, 
and a city is siailarly still free to open its hospitals to / 
elective abortions / if it wishes to da so. / 

Thai' Courd thought that the decision of whether or rxot to ^ • . 
use public funds for elective abortions should rest with 
al,ected officials / who are- subject zc the democratic process, 
adt With the judiciary. As the dissenting Supreme Court 
Justices pointed out/ there is great concern that these 
recent decisions/ which allow prohibition of public funds for 
elective abortions where ;:hey are nevertheless used zo finance 
childbirth/ will ultiaAtel/ resulc in many poor woman bear- 
ing children they aight not otherwise have had if abortion had 
heen financially* accessible. 

As of Spring, 1981, Congress has prohibited the use of 
Medicaid funds for therapeutic abortions except in three 
situations. If a physician certifies that a mother's life 
is in danger. Medicaid, funds may be. used for an abortion is 
to prevent severe -and long lasting damage ..to the mother's ^ 
sical health. Medicaid funds may be utilized. 

ADDENDUM: "'^ 



A 1981 case, H.t. v. Matheson has added yet another footnote 
to the abortioiTText. H.L; upheld a Utah law which required 
physicians to notify the parents of any minor seeking an 
abortion. Parents are not given the power to veto the girls 
deision, they are merely entitle*^, to notice before an abortion 
is eprformed. The court suggested that this law would be 
unconstittuional if applied to "mature" minor. 
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Copy and diatrihuta Day Two matariala la the Student's 
Lasson ?Ian. E^vm the students read tix« ease carefully and • 
consider the questions so they can engage in discussion with 
the lavyer. 

CASE 

Jane Roe* . an unmarried woman 20- years of age/ was informed 
by her doctor that she was approximately 3 weeks oregnant.- 
She decided that a she did not want to have a child* and 
sought an abortion. Aware of the risks to her healch and 
Ufa in an illegal abortion/ Jane wantad co have the abortion 
performed by her doctor, who was a Licensed ohysician and ■ 
surgeon/ and in a hospital. However * her doctor refused co 
perform the operation. The laws in Jane's state orovided 
that an abortion was a criminal off ansa unless it" was performed" 
to save the'abther's life and that her doctor would be* subject 
to jail if he disobeyed the Law. As her doctor explained / 
Jane was a perfectly healthy famaia and her oregnancy • 
presented no threat to her Life. In fact, her doctor added, 
.the present state of iedical and surgical sciance was such 
that an abortion in the early stages of pregnane/, as in 
Jane's case, presented less of a risk to her ohysicai health 
than normal childbirth. Still, given' the State law, nothing "' ' 
could be done. Secauae she could not afford the expense of 
obtaining an abortion in another- state, Jane was faced with 
the burdens of pregnancy, childbirth, raising a child she 
■did act want, and the social sti^ arising from being an 
unwed mother. 

QtJSSTIONS 

A. Does a woman have a constitutional right to an abortion 
If so, is i^t absolute? 

3. Who has an interest in whether an abortion is allowed? 
The pregnant woman? The State? Anyone aise? which of 
these interested parties ' needs are or should be orotactad 
by the law? Why? 

C. If you were Jane (or any other pragnant woman) what 

argaments would you sake to supoort vour absoluta ri^ht 
to an abortion? 

0. What arguments can be made for the Stat a having the richt 
to regulate and forbid abortion? 

2. 3cw would you feel if you were J-ana? The potential father. 
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?. If yon vera the sotirS/ how would you decide, the case? 
Why? 

G. If you vera of a religion that forbade ahortlon^ do you 
t h i nic 'that should be a reaaon for the government to aiake 
' laws against abortion? Why? why 'not? 
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POLLQW-OP ONIT 



Copy and diatrihuta ?oilow-anit materials la the Student's 
Lasaon Plan. Have the class read the materials. Conduct an 
Qpen*ended discussion based on the questions contained in the 
Student's Plan. Remind students to use the information gained 
from the lawyer's visit ia analyzing the hypothetical issue 
presented h^e. 

The Introductory Unit and th« "Lawyer- in- the-C las sroom** Unit 
examined the ri?hta of parents and husbands in abortion cases. 
This, unit offers the students an opportunity to e:».-aBine the 
rights of the government in issues' concerned with abortion. 

CASE 

It Is the year 2020. The tJnited States has been successful 
In its campaign of the past 2S years to attain zero oooulation 
growth. This policy had been set in the 1990 's when' it was 
recognized ,that the coiihtry would be faced with a major crisis 
if the population continued to increase ac the rate ic had 
. since the turn of the 20th century. 

2aviaioniagi . crit i c al food shortages r vast onasploymect^ inade-^ 
quate housing as well as intolermblja pressures' on' resources 
such as water, electricity, oil, etc.*, the government had 
passed laws restricting child bearing and requiring that' 
couples wishing to have a child had to obtain a license to 
comply with the law. If the woman becomes pregnant without 
the government's approval the government can order her ta 
:iave an abortion. 

Caroline and Trank Robbins have been married 1.0 years. Thev 
have no children. They decide t.Hey want a child'. They cam- 
plate the necessary papers and file t.heir application.* Zc is 
refused. Caroline and ?ranJc decide to have a child secretly 
and fight the Law if they are arrested. 

Q 05STIONS 

A. What are t.he major issues in this case? Should cha 
government have the right, •mder any condi::ions, zc 
nai<a laws, restricting people from having children? 
Why? Why not? 

3. If tha. country faces a crisis such as outli.ied in this 
situation, should the government have the right to 
interfere with the freedom of the individual because 
of th* needs of the whole society? ^^y? '^y not? ::o 
you think your attitude v^uld be t.he same if' you vera 
married and wanted a child? rf you had six children 
and had difficulty support^uig them? If you were cha 
President of the CTnitad Statas responsible for tha 
well-being of the entire country? 

9 

er|c n 



If you were Caroline and Frank would- you challenge a 

law prohibiting you from having children without a license? 

Why? Why not? 



What arguments would you use if you were a lawyer defending 
the Robbins in this case? The prosecuting attorney? 

How do you think a Supreme Court might decide such a 
case? What are your reasons? 

If you were the courts how would you decide the case? Why? 

If you were of a religion that forbade abortion ^ do you 
think that should be a reason for the government to make 
laws against abortion? why? Why not? 

/ 
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GLOSSAItY 

ABBIT!lAICf Action taken according to a person's own desiras 
without sti^ervision,. general principles or rtdes 
to decid« by. 

OSLSGASS - To cfaoaae a person to represent von or do a job 
for yott. 

\ 

/STOJS - A developing- huaan from usually three wanrhs aft 
. conception to birth, 

\ 

\ 

PaSCaiAilT - Containing unborn yoxing within the body. 

PPS^guxsiTS ■ " Something thac is necessary to an ^nd or co 
the carrying out of a function.' \ 

■\ 

\ 

SPQUSS - A husband or a wife. \ 

STISMA " A oiarJc of shame- or discredit. 

"TilDlESTS^. - .A period of three or about sihrae nonzhs. 

22110 POPULATION CSOWTH • When births and deaths equal each 
other so that there is no increase in sopulation. 
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COURT SYSTEMS 



Th«re ara eaaeatially tfar^ ways to categorise our coxarts. 
?ix*tr there are trial and aopellate eourta . The job of 
th<i trial cotarta la to find tke sacta in the caae and ano'iy 
the lawtottEoaS specific facta. All caaes start at the* 
trial, court Level. Tha appellate edvirta focua on the Law 
involved in th» caae« They do not review questions of fact, 
which the trial court decidea. Appellate courts decide 
whether the trial judge erred in Ixis interpretation of the 
Law, and thus a* case aay reach an appellate court onlv after 
it haa been heard in a trial court. 

The second distinction is between criainal and cvril courts . 
In a crainal caae (where accuaed has laaxsted sociary and 
govemsMnt, representing society, brings a case against hia) , 
the government accuses a person of violating a Law for which 
a penalty is provided. It seeks to punish the accused bv 
depriving hla of his Ufa, Liberty, or property. In a civil 
caae, one aay also be deprived of his property (and. sometiaes 
his Liberty) , buf fer a different reason.' The purpose of a 
criainal trial la to pxmish the offender; chat of a civil 
trial (one person against another— between private cicisens) 
is to compensate one person for a Loss caused by- another. 
Ccnnnon cases where such Liability aiay be found .are automcbila 
accidents, sale of faulty aerchandise , and failure to pay 
rent. 

Third, there are both state and federal court svstems . (See 
Chart on Coxirt Structures.) The saceral dis-crict couorts are 
the trial courts for all cases arising under the Laws and 
Constitution of the United States. State courts have j'oris- 
diction over all cases arising an common Law* and aquity'* 
as well as all cases under the Laws of the srates as enacted 
by their Legislatures. .Most oases, bot^ criainal and civil, 
ar4 brought in the state courts, vfithin the state courr: 
system there may be a > number of different trial and appelLate 
courts having jurisdiction, or authority, over different 
types of cases and cases of different'' degrees of iacortance. 
?cr exampLa, in California trial courts, a case in a large 
judicial distri^ will be brought in either che niunicigal 
cour^ or the superior court. The superior covirt handles che 



Coonian Law - Law that has its origins .'Ln' SngLand and 
grows from ever-changing custom and tradition. Judge- 
aade Law (as opposed to LegisLature-made Law) . 

Equity - A court's power to "do justice" where specific 
laws dc not cover the sir^iation. 

12 
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Store iaportant cas«s— the felonies and divll cases invQlving 
over SS/OOO.' But certain types of casesy such as divorce 
and probate / are brought only in superior court regardless 
of the aaount in conttwersy. . In tne sstaiLier judicial dis- 
tricts with a iuatiea court instead of a konicioal court s 
there is a alwi Ur division of the cases . \ 

The federal court systeai has a slailar str^cture^ while 
there are a auaber of courts that handle only specialised 
niatters^ such as. the cuatonts court and tax \ court , niost cases 
start in the federal districT^ courts . Congpress has strictly 
iiaitad the typea of cases that fall within\ the j.urisdiction 
of these courts. One. type is the divers itvi case where each 
party resides in a different state and the aanount in contro- 
versy is over $10^000. The other type is a case involving a 
federal question » that is/ one applying the federal constitu- 
tion/ statutes/ or' treaties . ' 
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"DESIGN FOR LIFE" 
Abortion 
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All legal materials and presentations provided by the 
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for academic purposes and may not reflect the current law 
of any particular jurisdiction. 

The Constitutional Rights Foundation does not give Je^al 
advice. If any instructions supplied by the Foundation are 
suacestive of a solution to a personal problem, the recipi- 
ent should seek independent professional .judgment concerning 
the specific problem. 
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LAWYER'S LESSON PLAN 



AREA- OF LAW: 



Constitutional Law 



SPECIFIC TOPIC: 



Abortion 



OBJECTIVE: 




CASE 



The case used in this fact sheet is based on the Supreme 
Court's landmark decision regarding abortion. The students 
will be grappling with the same issues faced by the Sup^me 
Court Justices: 

Jane Roe, an unmarried woman 20 years of age, was informed 
by her doctor that she was approximately 8 weeks pregnant^ 
She decided that she did not want to have a child and 
sought an abortion. Aware of the risks to her health and 
life in an illegal abortion / Jane wanted to have the abortion 
performed by her doctor # who was a licensed physician and 
surgeon / and in a hospital. However / her doctor refused to 
perform the operation. The laws in Jane's state provided 
that an abortion was a criminal offense unless it was performed 
to save the mother's life and that her doctor would be subject 
to jail if he disobeyed the law. As her doctor explained/ 
Jane was a perfectly healthy female and her pregnancy 
presented no threat to her life. In fact^ her doctor added, 
the present state of medical and surgical science was such 
that an abortion in the/ early stages of pregnancy , as in 
Jane's case, presented less of a risk to her physical health 
than normal childbirth; Still, given the state law, nothing 
could be done. Because. she could not afford the expense of 
obtaining an abortion in another state, Jane was faced with 
the burdens of pregnancy, childbirth, raising a child she 
did not want, and the social stigma arising from being an 
unwed mother. 
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QCESTIONS AND DISCUSSION 



A. What are the major issues raised by the case? 

Does a woman have a constitutionally protected right to 
terininate her pregniuicy? If she does, is that right 
absolute? Can she terminate her pregnancy whenever, in- 
whatever way, and for whatevtsr: reasons she chooses? Or 
may the state regulate and in certain cases prohibit 
the termination of her pregnancy? 

B. Who has an interest in the issues? Which of thesd 
interests are or should be protected by law? Why? 

The pregnant woman, the state, the unborn child, the 
father of the unborn child, a pregnant minor's parents 
all have interests in whether or not a pregnancy is 
terminated. However, the extent to which these interests 
have been granted legal protection has varied. 

\ 
\ 

In Roe V. Wade the Court granted legal protection to 
interests of the pregnant adult woman and the state. 
The arguments supporting their interests are discussed 
below, in Question C, which addresses the interests of 
the parties to Roe v. Wade and in the section titled the 
"Resolution of the Dispute or Dilemma". 

The unborn child arguably has an interest in' its own 
. life which, according to some, begins at the time of 
conception and should be protected from that point on. 
Only if the moth.er's life is in danger should the 
interest of the fetus be secondary and abortion per- 
missible. In addressing this issuer the Court in Roe 
V. Wade protected the interest of the fetus but only 
indirectly and only once it is capable of life outside 
the womb. T^e Court refused to determine . when life 
begins and refused to grant a fetus full legal status 
as a person and protection of the Fourteenth Amendment. 
The Court did, however, recognize that a fetus repre- 
sented potential life and decided that when a fetus 
reached viability, the state's interest in protecting 
fetal life becomes compelling and it may if it chooses 
prohibit abortion, though not at the expense of the 
mother's life or health. 

The Court defined viability as the point at which the 
fetus is potentially capable of life outside the womb, 
even with artificial aid, and noted that viability 
usually occxirred at about 28 weeks or seven months. In 
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Planned Parenthood of Missoiiri v., Danforth, the Court 
stated chat it had refused : to precisely define the 
point of viability in Ro<& because it dould vary with 
individual pte^nancies and was a deterBinat4>on for 
the physician r not the courts or the legi^Xiature. 

Planned Parenthood also addressed the interests that 
a father of an uHEorn child and a pregnant minor's 
parents arguably have. in an abortion decision. In 
that case a Missouri statute required that abortions 
during the first trimester or first 12 weeks, 9f 

.pregnancy be performed ony if the woman's husband agrees, 
unless .the abortion was necessary to save the life of, the 
mother. Hn the case of an unmarried minor, the written -^ygli, 
consent of a parent or guardian ad litem was required 
unless the abortion was necessary to. preserve the mother's 

ufe. ': ' .>:.-"•""■■' ' 

The htisband of a pregnant wpma^ can argue that a djeci- 
sion so fundamentally import^at to the family should 
be made by both the husband and .the wif e. Ilorigover, 
an abortion could possibly affect a womatn's ability to 
bear children and thus , the hi^^nd's '(ipportufliity fbr- 
fatherhood. '*he Court itselii reopghized "the deepy-flj^id . 
proper concern and interest that devoted and protec- 
tive husband has in his wife's pregnancy and in theT 
growth and development of the child she is carrying." 
Supra , at 69. It also noted that the decision of whether 
or not to have an abortion could have significant and 
possibly haniful effects, bo# mental and phif9i#^> on': , 
a marriage..^ -V*^^ 



Nevertheless, the Court held that the spousal' dfinsent 
provisions of the Missouri statute were inconsistent 
with the standards of Rde. v. Wade and w^re linconstitu- ' 
tional. Roe v. Wade prcEibited the State from tegula- 
ting or" proscriblijg^abortions '. during the fijrst trimester 
of pregnancy, leaving the decision during that period 
up to the pregnant woman in consultation with her physi- 
cian. The State therefore could not delegate autho- 
rity it did not have to anyone during that same period 
of time. Moreover, it was unlikely that the state's 
interest "in protecting the mutuality of decisions 
vital to the marriage relationship** would.. be promoted 
by giving the husband "a veto power exercisable for 
any reason whatsoever or for no reason at all." Supra , 
at 71. The Court recognized- that it was arguably giving 
the woman the right to afBgnilaterally , with the 
approval of her doctor, ^mirtheless^, if the husband i.^ 
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and wife disagreed on an abortion decision, clearly only 
one partner's views could prevail. "Since it is the * 
woman who physically bears the child and who is the 
more directly and immediately affected by the pregnancy, 
as between the two, the balance weighs in her favor." 
Supra , at 71. 

The parents of an unmarried pregnant minor can argue, 
that they have an interest in their, child's welfare. 
Since a minor might not be as capable, as an adult of 
giving informed consent to ah abortion, parents should 
be able to guide a child towards what they believe to 
be in the child's best interest. Parents can also 
argue that ^they have an intisrest in preserving their 
role and authority in imjportant decisions affecting 
family members. See Planned Parenthood , suora , at 
72-75, and BellottF 'v. Baird ,- 428 U.S. 132, 141-144. 

Despite such arguments, the Court in Planned Parent- 
hood found the parental consent provisions of the 
fiiisouri statute unconstitutional. "Just as with the 
requirement of consent from the spouse, so here, the 
State does not have the constitutional authority to 
give a third party an absolute," and possibly arbitrary, 
veto over the decision of the physician and his patient 
to terminate the. patient's pregnancy, regardless of the 
reason for withholding the consent." Supra , at 74. 
The Court looked for significant State interests in 
conditioning a minor's abortion on parental consent that 
were not present in the case of an adult, and found 
none. The state's inter'est in strengthening the family 
unit was not likely tq be promoted by providing a par- 
ental veto over the, decision of the minor daughter and 
her doctor. Nor was the state's interest in strengthen- 
ing parental authority promoted by such a veto when parent 
and child were in fundamental conflict and the pregnancy 
itself had injured the! family structure. A.i for a par-^ 
ent's independent interest, the Court said: "Any inde- 
pendent interest the parent may have in the termination 
of the minor daughter's pregnancy is no more weighty 
than the right of privacy of the competent minor mature 
enough to have become pregnant." Supra , at 75. The 
Court emphasized that its holding did not imply that 
"every minor, regardless of age or maturity, may give 
effective consent for termination of her pregnancy. 
Supra , at 75. Rather, the problem with the Missouri 
statute was that it established a blanket parental consent 
provision without sufficient justification. 
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Bellotti V. Baird , supra / decided the same day as 
Planned Parenthood / the Court vacated and remanded a 
District Court decision that had declared a Massachu- 
setts parental consent provision unconstitutional in 
order to allow the State Supreme Court to give it a 
definitive interpretation. The provision was capable 
of a construction that could avoid or substantially 
modify the fe(|eral constitutional challenge to it, 
and in describing that interpreti9ition the Supreme 
Court gave some indication of the type of parental 
consent provision it might find acceptable. The Mass- 
achusetts statute, could be construed to mijce parental, 
consultation and consent preferable but not required. . 
Under th^t interpretation a minor capable of giving 
informed consent to an abortion could obtain, without 
undue burden, a court order permitting the abortion 
without parental consultation. And a minor who was not 
capable of informed consent , could also obtain such a court 
order without parental consultation if it was shown that 
the abortion would be in her own best interests. If the 
Massachusetts statute were construed in that manner, the 
Supreme Court said, it would be "fundamentally different: 
from the Missouri statute creating a parental veto . " Supra , 
at 145. 

Planned Parenthood also adciresse<^ the is.3ue of an adult 
woman • s prior consent to an abo- 'n. The Court upheld 
the Missquri provision requirir. - u at, prior to an abor- 
tion dxiring the first 12 weeks ow pregnancy, a woman 
must certify in writing that she consents to the operation 
and that her consent is informed, freely given, and not 
the result of coercion. Supra , at 65-67. 

What are the argximents supporting the interests o£ the 
parties involved in the case, the adult woman and the 
state? , 

1. The argument that a woman has an absolute right to 
an abortion: 

a. A woman's right to an abortion is part of a right 
of personal privacy preserved by the Constitution. 
While the Constitution does not specifically men- 
tion a right of privacy, it is implied in 
several of its amendments, such as the Fourteenth 
Amendment's guarantee that a state may not 
" • . .deprive any person of . . . liberty. . .without 
due process 'of law". This concept is one of 
personal liberty, protected from interference 
by the state , and should encompass a woman ' s 
decision whether or not to have a child, because 
such a decision is fundamental to her personal 
privacy and liberty. 



b. Serious and substantial harm is inflicted upon 
a woman when she is denied the right to decide 
whether or not to have a child: 

(1) Pregnancy might harm her physical and/or 
mental health; 

(2) The care and raising of a child or addi- 
tional children might result in a dis- 
tressing future for a woman r placing 

a burden on her physical and mental healthy 
and her financial resources; 

(3) In the situ'ation of an unwed mother^ 
additional problems and social stigma 
may be involved. 

c. The birth of unwanted children can also create 
difficulties for the family unable ^ psycho- 
logically or financially, to care for it? 

for the child who may suffer psychological 
detrimenn; and for the community itself 
which may incur x±& burden of its care. 

1 

d. Most state laws making abortion a crlm6 

were, first enacted when abortion was a medically 
hazardous procedure, and arguably the states* 
concern was to protect the pregnant woman. 
However, the advances in modem medical and 
surgical practices have .been such that abor- 
tion in early pregnancy (prior to the end of 
the fijsrst trimester) is much safer. Mortality 
rates for women having early abortions are 
as low or lower than those for women in 
normal childbirth. Therefore, the state's 
interest in protecting a woman, from a ha2ardous 
medical procedure has largely disappeared. 

The argument that the state has a legitimate inter- 
est in regulating and even prbhibiting abortion- 
in certain cases : 

a. The state has "a legitimate interest in pro- 
tecting health and maintaining medical 
standards. As in the case of any other 
medical procedure, the state has an interest 
in seeing that abortions are performed with 
maximum safety for the patient. 
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b. The stata has an interest/ and arguably a duty 
in the protection of prenatal life. A new 
human life is present 'from the time of concep- 
tion # and only when a choice has to be made 
between the life of the pregnant woman and 
the life of the fetus should the interests 

of the mother be given prime consideration. 

c . Even if one does not accept' th^ argument that 
life begins at conception or any other point 
prior to birth/ the embryo or fetus has at 
least potential life and the state has an 
interes-t and obligation in its protection. 

3. Which arguments do the students find most persua- 
sive and why? For a siimmary of those arguments the 
Court found most persuasive/ see the section '*Oeci- 
sion in the Case" below. \ 

a. Ask the students how they would feel if the 
situation involved them/ or someone the^ 
like or dislike. 

b. What effects/ if any/ wpuld and/or should the 
following factors have.* in resolving the dis* 
pute or the problem: / 

/ 

(1) Prejudice; 

(2) Sympathy? , 

(3) The relati^ve needs of the parties; 

The needs of the pregnant woman and the 
state appear to have been factors in I the 
Court's decision/ although they were .'dis- 
cussed in terms of interests. I^ooki^g 
beyond that term/ it would seem that, 
the Court was recognizing that a 
woman's needs include her own physical 
and mental health/ the absence of social 
stigma/ and the liberty to determine 
whether the birth of a child will be 
detrimental to her overall interests. 
The needs of the state/ by the same 
analysis). were also recognized and 
include the n^aed to preserve the life 
and health of its citizens and the main- 
tenance o^. medical standards. The Court 
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decided that the mother's needs were to be 
protected until the different state needs 
became compelling. In the early stages 
of pregnancy/ abortion is a relatively 
safe medical procedure and state regu"* 
lation is not needed to protect the 
mother's health; moreover / the fetus has 
not reached a stage of development, that 
warrants state action to protect life. 
When the medical hazards of abortion 
have increased at the second trimester r 
the. state may regulate the "abortion 
procedure to protect the mother's health. 
But only when the fetus has reached the 
point of visibility may the state act to 
the exclusion of the mother's needs and 
prohibit abortion/ and even then the state 
must allow abortion if it is necessary 
for the mother's life or health. 

(4) Society's needs; 

Society's needs were indeed a factor/ 
and were represented largely by those of 
the state. However/ additional societal 
needs were recognized and supported 
abortion in situations other than the 
preservation of the mother's life. For 
example/ society needs to have families 
that can psychologically and financially 
care for their members and it needs to 
have psychologically "healthy children 
who grow into healthy adults. Addi- 
tionally unwanted children can adversely 
affect those needs. 

(c) . The majority of states have had restrictions on 

abortion for at least a century. These laws 
reflect the majority of opinion of the people 
in the states. Should the Supreme Court/ a 
judicial body/ decide the issues at all/ or should 
it be left to the legislature in each state? 

(d) Ask the students how they would resolve the 
dispute or the problem and why. 
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RESOLOTION OF THE DISPUT5 OR DILEMMA 



The Supreme Court decided the case as follows: 

The Covart held that the right of privacy^ rooted in the 
Fourteenth katendaent, includes 4 woman's decision whe- " 
ther or not to have a child. However^ while the right 
of a woman to decide whether to have an abortion is a 
fundamental rights it is not absolute and may be limited 
by interests of thjs. state that are compelling. The 
state's interests in protecting healthy maintaining 
medical standards^ and protecting potential life are 
important^ and at various points during pregnancy become 
compelling enough to constitutionally permit regulation 
of the abortion decision. 

In deciding when the state's interests become compelling # 
the Court first -addressed the issue of whether a fetus 
should be legally considered a person in the full sense. 
It concluded that since the use of the word "person" 
in the Constitution nearly always referred to a living 
being after births the fetus was not a person within 
the meaning and protection^ of the Fourteenth Amendment. 
The Court also declined- to decide the question of when 
life begins^ stating that "When those trained in . . . 
medicine^ philosophy^ and theology are unable to arrive 
at any consensus^ the judiciary is not in ^ position to 
speculate as to the answer." Supra , at 159. Moreover » 
the law has granted rights to tHe^Snborn only in 
narrowly defined situations and when the rights depend 
on live birth. Therefore^ the Court concluded^ "... 
the unborn have never been recognized in the law as 
persons in the whole sense." Supra , at 162. 

Nevertheless^ the state's legitimate interest in protect- 
ing the pregnant woman's health and its separate but 
also legitimate interest in protecting the potentiality 
of human life exist and increase as pregnancy progresses. 
Sijice the present state of medical knowledge makes abor- 
tion during approximately the first trimester of preg-. 
nancy a relatively safe surgical procedure^ the decision 
whether to terminate a pregnancy rests with the 
woman and her doctor^ free from state regulation or 
interference. From approximately the' end of the 
first trimester on^ the state's interest in protecting , 
health becomes compelling and it may regulate the 
abortion procedure in a mamier reasonably related to 
maternal healths such as . requirements concerning the 
qualifications and licensing of the person performing 
the abortion and the facility where the operation will 
occur. When a fetus becomes viable^ the stfite's interest 




in protecting potential life becomes compelling and after 
viability ; if it so chooses, the state may 
^lace crLldnal penalties on abortion except where abortion 
is necessary for the Preservation of the mother s life or 
tI»iZh Baeausa the relevant statutes in Jane Roe s srace 

Fourtedxith Ai pen dm e nt • 

Emphasize Vo the students that the Supreme Court decision 
Ss nc. require a pregnant woman to ^ f ^^5^°^- 
Rather, it merely allows women who ^t^^.c^'tn S^w^he 
one? The case can serve as an example *s to how -he 
law can operate in a democratic society, providin^ 
freedom for persons with deeply conflicting beliex 
life according to their individual opinions in one 
society. 



ADDENDPM 



r^crilllr'Tfal'holSUs iS'lSvfral other, a« s™«ariz.d. 
below. 

Doe V Bolton, 410 U.S. 179 (1973), the companion case to 
Supra , at 192. 

in Beal v. Doe, 97 S.Ct. ' ^^^^^Ho ^tlttrt 

cneTTT-Sacufltv Act does not require a state co 

liaS;. does not require a state participating i» Medicaid to 
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Financial assistance to abortions certified to be medically 
necessary, a term defined to include psychological factors. 
lh~a third" case, POelker v7 Doe ,"97 s7 CTT 2391 ri977y , the 
Court upheld the policy of St. Louis to provide publicly 
financed hospite^i services for childbirth but not for elective 
abortions. In sh6^. Congress or a state is still free to 
furd elective abortions, but it is not required to do so, 
and a city is similary free to open its hospitals to elet;tive 
abortions if it wishes. 

The court thought the decisiion of whether or not to use public 
funds for elective abortions should rest with elected officials, 
who are subject to the democratic process, not with the judiciary. 
As the dissenting supreme Supreme Court Justices pointed out, • 
there is great concern that these recent decisions, which allow 
prohibition of public funds for elective abortions where they 
are nevertheless used to finance childbirth, will ultimately 
result in many poor women bearing children they might not 
otherwise have had if abortion had been financially accessible. 

Special abortion laws for minors were given partial approvial in 
H.L. V. Matheson , 101 s.ct. 1164 (1981). H.L. upheld a Utah law 
whcih required physicians to notify the parents of a minor before 
performing an abortion for her. The statute provided for notice 
only; it did not give parents a veto over theil: daughter's deci- 
sion. In upholding the law, the court hinted that application 
of the law to a "mature" minor would be unconstitutional. Since 
H.E. was demonstrably immature the ^ourt set no precedent on the 
matter of maturity. 

Note; All legal materials and presentations provided by the 
Constitutional Rights Foundation are intended strictly for 
academic purposes and may not reflect the current law of any 
particular jurisdiction. 

The Constitutional Rights Foundation does not give ;egal advice. 
If any instructions supplied by the Fotmdation are suggestive 
of a solution to a personal problem, the recipient should seek 
independent profess:* ^nal judgment concerning the specfic problem. 
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